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Key Terms 
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Find Out 


m How did the Connecticut Compromise settle the 
most divisive issue among members of the 
Constitutional Convention? 


m What were the key arguments presented by the 
Federalists and Anti-Federalists? 


Understanding Concepts 
Civil Liberties Why do you think many people 
insisted on a Bill of Rights in the Constitution? 


COVER STORY 


Massachusetts Approves! 


BOSTON, FEBRUARY 1788 


a narrow margin, 
Massachusetts yester- 
day became the sixth state 
to approve the proposed 
new national constitution. 
The vote by the special rati- 
fying convention ended 
nearly a month of heated 
debate on the issue. Last- 
minute support by Gover- 
nor John Hancock and 
well-known radical aae 
ams may have been , 
ey to the "Federalist victory. The aes 
seem to have won Adams’s endorsement by pro 


ing changes to the proposed constitution. ra 
upport is believed to come from the suggestion tha 
a nt if Virginia failed 


ide 
he would become the first preste iige 
to approve the document, making George Washing 


ton ineligible for that office. 
SQ OOS ER) Andon cee moh 


John Hancock 


he Constitutional Convention began its 

work on May 25, 1787. All the states ex- 

cept Rhode Island sent delegates. The 

state legislatures appointed 74 delegates 
to the Convention, but only 55 attended. Of these, 
39 took a leading role. 


The Convention Begins 


The delegates had great practical experience 

in politics. Seven had served as governors of 
their states, Thirty-nine had served in the Confed- 
eration Congress. Many had helped write their 
state constitutions. Eight had signed the Declara- 
tion of Independence, and six delegates had signed 
the Articles of Confederation. 

Several men stood out as leaders. The presence 
of George Washington ensured that many people 
would trust the Convention’s work. Benjamin 
Franklin, world famous as a scientist and diplo- 
mat, now 81 years old, played an active role in the 
debates. 

Two other Pennsylvanians also played key 
roles. James Wilson often read Franklin’s speech- 
es and did important work on the details of the 
Constitution. Gouverneur Morris, an eloquent 


speaker and writer, wrote the final draft of the 
Constitution. 


From Virginia came James Madison, a bril- 
liant advocate of a strong national government. 
His careful notes are the major source of infor- 
mation about the Convention’s work. Madison 
is often called the Father of the Constitution 
because he was the author of the basic plan of 


government that the Convention eventually 
adopted. 


Organization The Convention began by 
unanimously choosing George Washington to 
preside over the meetings. It also decided that 
each state would have one vote on all questions. 
A simple majority vote of those states present 
would make decisions. No meetings could be 
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held unless delegates from at least seven of the 13 
states were present. 

The delegates decided to keep the public and 
press from attending the sessions. This was a key 
decision because it made it possible for the dele- 
gates to talk freely. 


Key Agreements While the delegates original- 
ly came together to revise the Articles, they eventu- 
ally agreed to abandon the former government and 
begin again. The delegates reached a consensus on 
many basic issues. All favored the idea of limited 
and representative government. They agreed that 
the powers of the national government should be 
divided among legislative, executive, and judicial 
branches. They all believed it was necessary to 
limit the power of the states to coin money or to 
interfere with creditors’ rights. And all of them 
agreed that they should strengthen the national 
government. 

The great debates and compromises of the 
Convention were not over these fundamental 
questions. Rather, they dealt with how to put these 
ideas into practice. 


Decisions and Compromises 


After the rules were adopted, the Conven- 
Fi tion opened with a surprise. It came from 
the Virginia delegation who presented a plan for a 
strong national government. 


The Virginia Plan On May 29 Edmund Ran- 
dolph of Virginia introduced 15 resolutions that 
James Madison had drafted. They came to be 
called the Virginia Plan. The plan proposed a gov- 
ernment based on three principles: (1) a strong na- 
tional legislature with two chambers, the lower one 
to be chosen by the people and the upper chamber 
to be chosen by the lower. The legislature would 
have the power to bar any state laws it found un- 
constitutional; (2) a strong national executive to be 
chosen by the national legislature; and (3) a na- 
tional judiciary to be appointed by the legislature. 

The introduction of the Virginia Plan was a 
brilliant political move on the part of the national- 
ists. By offering a complete plan at the very start, 
the nationalists set the direction and agenda for 
the rest of the Convention. Eventually, and after 
much discussion by delegates who required a 
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number of modifications, the Virginia Plan be- 
came the basis of the new Constitution. 

The delegates debated the Virginia Plan for 
more than two weeks. Delegates from the smaller 
states soon realized that the larger, more populous 
states would be in control of a strong national gov- 
ernment under the Virginia Plan. The smaller 
states wanted a less powerful government with 
more independence for the states. 


The New Jersey Plan On June 15 the dele- 
gates from the small states, led by William Paterson 
of New Jersey, made a counterproposal, The New 
Jersey Plan called for government based on keep- 
ing the major feature of the Articles of Confedera- 
tion—a unicameral legislature, with one vote for 
each state. Congress, however, would be strength- 
ened by giving it the power to impose taxes and 
regulate trade. A weak executive consisting of more 
than one person would be elected by Congress. A 
national judiciary with limited power would be 
appointed by the executive. 

Paterson argued that the Convention should 
not deprive the smaller states of the equality they 
had under the Articles. Thus, his plan was designed 
simply to amend the Articles. The central govern- 
ment was to continue as a confederation of sover- 
eign states. After some discussion the New Jersey 
Plan was rejected. The delegates returned to con- 
sidering the Virginia Plan. 

As the summer grew hotter, so did the dele- 
gates’ tempers. Soon the Convention was dead- 
locked over the question of the representation of 
states in Congress. Should the states be represent- 
ed on the basis of population (favored by the large- 
state delegations) or should they be represented 
equally, regardless of population (favored by the 
small-state delegations)? The debate was bitter, 
and the Convention was in danger of dissolving. 


The Connecticut Compromise Finally, a 
special committee designed a compromise. Called 
the Connecticut Compromise because Roger Sher- 
man and the delegation from that state played a 
key role on the committee, this plan was adopted 
after long debate. The compromise suggested that 
the legislative branch have two parts: (1) a House 
of Representatives, with state representation based 
on population. All revenue laws—concerning 
spending and taxes—would begin in this house; 


and (2) a Senate, with two mem- 
bers from each state. State legisla- 
tures would elect senators, 

The larger states would have 
an advantage in the House of Rep- 
resentatives, where representation 
was to be based on population. 
The smaller states would be pro- 
tected in the Senate, where each 
state had equal representation. 


The Three-Fifths-Compro- 
mise A second compromise set- 
tled a disagreement over how to 
determine how many representa- 
tives each state would have in the 
House. Almost one-third of the 
people in the Southern states were 
enslaved African Americans. These 
states wanted the slaves counted 
the same as free people to give the 
South more representation. 

At the same time, the Southern states did not 
want enslaved persons counted at all for levying 
taxes. Because they did not have many slaves, the 
Northern states took the opposite position. They 
wanted the enslaved persons counted for tax pur- 
poses but not for representation. 

The Three-Fifths Compromise settled this 
deadlock. Three-fifths of the enslaved people 
were to be counted for both tax purposes and 
for representation. 


Compromise on Commerce and the 
Slave Trade A third compromise resolved a dis- 
pute over commerce and the slave trade itself. The 
Northern states wanted the government to have 
complete power over trade with other nations, The 
Southern states depended heavily on agricultural 
exports. They feared that business interests in the 
North might have enough votes in Congress to set 
up trade agreements that would hurt them. They 
also feared the North might interfere with the slave 
trade. 

Again, a compromise settled the issue. The del- 
egates determined that Congress could not ban the 
slave trade until 1808. At the same time, they gave 
Congress the power to regulate both interstate 
commerce, or trade among the states, and foreign 
commerce. To protect the South’s exports, however, 


The Three-Fifths Compromise 


Constitutional Ideals 
By accepting the Three- 
Fifths Compromise, the 
Framers, in essence, con- 
doned slavery. Leaders, 

like Thomas Jefferson, (left) 
accepted slavery as a social 
norm, Isaac Jefferson, 
(below) was an enslaved 
worker at Jefferson's home, 
Monticello. How does slav- 
ery clash with the ideals 
of the Revolution? 


Congress was 
forbidden to 
impose ex- 
port taxes. As 
a result, the 
United States is one of the few nations in the world 
today that does not tax its exports. 


The Slavery Question The word slave does 
not appear in the Constitution. Beyond the com- 
promises just discussed, the Constitution dealt 
with slavery only by noting that those escaping to 
free states could be returned to the slaveholders 
(Article IV, Section 2).1 At the time, many of the 
Northern states were outlawing slavery. Massachu- 
setts had voted to end the slave trade. Delaware had 
forbidden importing enslaved persons, Connecti- 
cut and Rhode Island had decided that all enslaved 
persons brought into their states would be free. 
Pennsylvania had taxed slavery out of existence. 
Whatever their personal beliefs about slavery, 
the delegates knew that the Southern states would 
never accept the Constitution if it interfered with 
slavery. Thus, in order to create the badly needed 
new government, the Founders compromised on 


CO See the following footnoted materials in the Reference Handbook: 
1. The Constitution, pages 774-799. 
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the slavery question. Their refusal to deal with 
slavery lefi it to later generations of Americans to 
resolve this great and terrible issue. 


Other Compromises The delegates compro- 
mised on several other issues to complete the Con- 
stitution, The debate over how to elect the 
president included the election of the president di- 
rectly by the people, by Congress, and by state leg- 
islatures. The present Electoral College system, in 
which each state selects electors to choose the pres- 
ident, was finally agreed to as a compromise. Sim- 
ilarly, the president’s four-year term was a 
compromise between those wanting a longer term 
and those who feared a long term would give the 
president too much power. 

On September 8, 1787, a Committee of Style 
and Arrangements began polishing the final draft. 
By September 17 the document was ready. Thirty- 
nine delegates stepped forward to sign the Consti- 
tution, The aging Ben Franklin had to be helped 
to the table to sign. As others went up to sign, he 


Rising sun chair, 
Constitutional 
Convention 
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remarked that during the long debates he had often 
looked at the sun painted on the back of General 
Washington's chair and wondered whether it was 
rising or setting, “[B]ut now at length I have the 
happiness to know,” he said, “it is a rising and not 
a setting Sun.” 


Ratifying the Constitution 


For the new Constitution to become law, 9 
fi of the 13 states had to ratify it. The political 
debate over ratification lasted until May 29, 1790, 
when Rhode Island finally voted for approval. The 
Constitution, however, actually went into effect on 
June 21, 1788, when New Hampshire became the 
ninth state to ratify it. 


The Federalists and Anti-Federalists 
The great debate over ratification quickly divided 
the people in the states. Fervent debates broke out 
in the newspapers, One group, known as the Fed- 
eralists, favored the Constitution and was led by 
many of the Founders, Their support came main- 
ly from merchants and others in the cities and 
coastal regions. The other group, called the Anti- 
Federalists, opposed the new Constitution. They 
drew support largely from the inland farmers and 
laborers, who feared a strong national govern- 
ment. The lines of support, however, were not 
clearly drawn, and many city and business people 
agreed with the opponents of the Constitution. 

The Anti-Federalists criticized the Constitu- 
tion for having been drafted in secrecy. They 
claimed the document was extralegal, not sanc- 
tioned by law, since the Convention had been au- 
thorized only to revise the old Articles. They 
further argued that the Constitution took impor- 
tant powers from the states. 

The Anti-Federalists’ strongest argument, how- 
ever, was that the Constitution lacked a Bill of 
Rights. The Convention had considered including 
such a bill. However, the delegates decided that the 
inclusion was not needed because the Constitution 
did not give the government power to violate the 
people’s rights. Anti-Federalists warned that without 
a Bill of Rights, a strong national government might 
take away the human rights won in the Revolution. 
They demanded that the new Constitution clearly 
guarantee the people’s freedoms. Patrick Henry was 
a strong opponent of the Constitution. He stated: 


bb The necessity of a Bill of 
Rights appears to me to be 
greater in this government 
than ever it was in any gov- 
ernment before. .. . All rights 
not expressly and unequivo- 
cally reserved to the people 
are impliedly and incidental- 
ly relinquished to rulers, .. , 
If you intend to reserve your 
unalienable rights, you must 
have the most express stipu- 
lation; for... if the people 
do not think it necessary to 
reserve them, they will 
supposed to be given up. 99 
—Patrick Henry, 1788 


The Federalists, on the other 
hand, argued that without a strong 
national government, anarchy, or 
political disorder, would triumph. 
They claimed that only a strong na- 
tional government could protect the 
new nation from enemies abroad 
and solve the country’s internal 
problems. They also claimed that a 
Bill of Rights was not needed since 
eight states already had such bills in 
their state constitutions. To gain the 
necessary support, however, the 
Federalists promised to add a Bill of 
Rights as the first order of business 
under a new government. 


Progress Toward Ratification 
With the promise of a Bill of Rights, 
the tide turned in favor of the Con- 
stitution. Many small states ratified 
it quickly because they were pleased 
with equal representation in the 
new Senate. Although the Constitu- 
tion went into effect when New 


Hampshire ratified it, Virginia and New York had 
not voted for approval. In Virginia, George Wash- 
ington, James Madison, and Edmund Randolph 
helped swing a close vote on June 25, 1788. In New 


=, 
supi 


E Substantially 
opposed 


Critical Thinking 


The Constitution survived strong opposition among a 
number of the original thirteen states. Why were some 
states hesitant to ratify the Constitution? 


To help win the battle in New York, Hamilton, 
Madison, and John Jay published more than 80 es- 
says defending the new Constitution. Later they 
were collected in a book called The Federalist. + 


York, Alexander Hamilton argued the case for six TID 522 the fotowing footnoted materats in the Ratirance Handbook 
e . ‘ ee the following footnoted materials in the Reference Han $ 
weeks, Finally, on July 26, the Federalists in New 1. The Federalist, No. 10, pages 812-814 and 


York won by only three votes. 


The Federalist, No. 51, pages 815-816. 
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Launching a New State With ratification by 
Virginia and New York, the new government 
began, with New York City as the nation’s tempo- 
rary capital. George Washington was elected presi- 
dent and John Adams vice president. Voters elected 
22 senators and 59 representatives, and on March 
4, 1789, Congress met for the first time in Federal 
Hall in New York. On April 30 Washington took 


nal Debate 


ES 


ing Sides The woodcut 
shows the “Ship of State” 
being paraded by Federalists in 
support of the Constitution, The 
portrait 1s of Patrick Henry, an 
outspoken Anti-Federalist. 
Analyze The Federalist, 
Hamilton's argument for the 
Constitution, and the Anti- 
Federalists' argument against it, 


nr 


the oath of office to become the first president of 
the United States. 

To fulfill the promises made during the fight 
for ratification, James Madison introduced a set of 
amendments during the first session of Congress, 
Congress approved 12 amendments and the states 
ratified 10 of them in 1791. These first 10 amend- 
ments became known as the Bill of Rights. 


Section 4 Assessment f 


Checking for Understanding 
1. Main Idea In a graphic organizer similar to the 


[C Conneaut Compromise —] 


one at the right, analyze 
how the Connecticut 
Compromise provided 
fair treatment for both 
large and small states. 
2. Define interstate commerce, extralegal, anarchy. 
3. Identify Father of the Constitution, Patrick Henry. 
4. Identify the key issues on which the delegates to 
the Constitutional Convention agreed. 
5. Who were the authors of The Federalist and what 
was the purpose for writing it? 
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Critical Thinking 
6. Analyzing Information Evaluate the impact of 


the Federalists and Anti-Federalists on the 
Constitution. 


Civil Liberties The Bill of Rights, important in 
the ratification of the Constitution, continues 
to be a strong foundation of the American po- 
litical system. Analyze civil liberties issues in 
the news. Write a short news article about why 
the Bill of Rights is important today. 


| 


< The Constitution on display 


= 
Structure and Principles 


Reader’s Guide 


Key Terms 


article, jurisdiction, supremacy clause, amendment 


popular sovereignty, federalism, separation of 
powers, checks and balances, veto, judicial review 


Find Out 


m What is the basic structure of the Constitution? 


m How did the Founders hope to prevent any one 
branch of government from gaining too much 


power? 
Understanding Concepts 


Constitutional Interpretations What beliefs and 
principles in the Constitution help to build a na- 
tional identity for the United States? 


COVER STORY 


Book Banned 


— Fras Fone, 51 


book by a French noble DEFENSE 
Ag attracting attention DE 
and controversy. In The Spir- | esere pes L0, 
it of Laws, published three Auge T 


years ago» Charles-Louis de 
Secondat, the baron de Mon- 
tesquieu, proposed dividing 
political authority into poo 
utive, legislative, and judicia 
wers. Montesquieu argue 
that assigning each set o 
powers to a separate branc 
rnment would pro- 


A GENEVE, 
Che: Banareror & Fite 


book has supporters in Eng- 


„it has been 
land and Ameri throughout Europe. 


harshly attack 4 


ee ae 


at the National Archives 


he Founders created the Constitution 

more than 200 years ago. Like Mon- 

tesquieu, they believed in a separation of 

powers. They divided the federal govern- 
ment into legislative, executive, and judicial 
branches. The Constitution established a republic, 
in which power is held by voting citizens through 
their elected representatives. It provides citizens 
with information about their rights and about 
what they may reasonably expect of their govern- 
ment. The success of this system of government 
depends on an informed, participating citizenry. 
An understanding of the Constitution is key to un- 
derstanding the structure and daily function of 
American government. 


Structure 


Compared with the constitutions of other 

countries, the United States Constitution is 
simple and brief. It establishes the structure and 
powers of government but does not spell out every 
aspect of how government will function. The 
Founders wisely left it to future generations to 
work out such details as the need arose. The Con- 
stitution contains about 7,000 words and is divid- 
ed into three parts—the Preamble, the articles, 
and the amendments (for the entire text, see the 
Reference Handbook, pages 774-799). 


The Preamble The Preamble, or introduc- 
tion, states why the Constitution was written. In 
the Preamble, the Founders indicated that they 
wanted a government that would provide stabil- 
ity and order, protect citizens’ liberties, and serve 
the people: 


bb To form a more perfect Union, establish 
Justice, insure domestic Tranquility, pro- 
vide for the common defence, promote the 
general Welfare, and secure the Blessings 


of Liberty. 99 
—The Preamble 
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Seven Articles The Constitution contains 
seven divisions called articles. Each article covers 4 
Articles I, H, and HI cre- 


al government— 
I branches. Most 


general topic. For example, 
ate the three branches of the nationa 
the legislative, executive, and judicia 
of the articles are divided into sections. 

Article I establishes the legislative branch. 
tion 1 of Article I creates the United States Con- 
2 and 3 set forth details about the 
s—the House of Represen- 
tatives and the Senate. Other sections of Article I 
spell out the procedures for making laws, list the 
types of laws Congress may pass, and specify the 
powers that Congress does not have. 

Article II creates an executive branch to carry 
out laws passed by Congress. Article II, Section I, 
begins: “The executive Power shall be vested ina 
President of the United States of America.” This 
section and those that follow detail the powers and 
duties of the presidency, describe qualifications for 
the office and procedures for electing the presi- 
dent, and provide for a vice president. 


Sec- 


gress. Sections 
two houses of Congres 


Private property 


Article II, Section l, establishes a Supreme 
Court to head the judicial branch. The section also 
gives the national government the power to create 

irts. Section 2 outlines the juris- 


lower federal cou : t i 
diction, or the authority, of the Supreme Court 
and other federal courts to rule on cases. Section 3 


defines treason against the United States. 

Article IV explains the relationship of the 
states to one another and to the national govern- 
ment. This article requires each state to give citi- 
zens of other states the same rights as its own 
citizens, addresses admitting new states, and guar- 
antees that the national government will protect 
the states against invasion or domestic violence. 

Article V spells out the ways that the Constitu- 
tion can be amended, or changed. Article VI contains 
the supremacy clause, establishing that the Con- 
stitution, laws passed by Congress, and treaties 
of the United States “shall be the supreme Law of 
the Land.” Finally, Article VII addresses ratification 
and states that the Constitution would take effect 


after it was ratified by nine states. 


No unreasonable searches or seizures 


No cruel punishment 


| Noexcessive bail or fines Ss | @ | @ | © | @ | | 
| Righttobeararms | |©] Jof] 
| Rightto petiton _ _ _ | lÙ ©] |] 
| Freedomofspeech | | Ù ©] 


Freedom of the press 
Freedom of religion 
Critical Thinking 


m above documents granted many liberties at the time they were written; however, 
ese rights were not applied equally to everyone. Which three categories of rights 


were extended by all four documents? 
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The Amendments The third part of the Con- 
stitution consists of amendments, or changes. The 
Constitution has been amended 27 times through- 
out the nation’s history. The amendment process 
provides a way this document, written more than 
two centuries ago, can remain responsive to the 
needs of a changing nation, 


Major Principles 


The Constitution rests on six major princi- 
ples of government: (1) popular sovereign- 
ty; (2) federalism; (3) separation of powers; (4) 
checks and balances; (5) judicial review; and (6) 
limited government. These principles continue to 
influence the character of American government. 


Popular Sovereignty The Constitution is 
based on the concept of popular sovereignty—rule 
by the people. United States government is based 
upon the consent of the governed; the authority for 
government flows from the people. 


Federalism The terms federalism and federal 
system describe the basic structure of American 
government. These terms should not be confused 
with the term federal government, a phrase that 
simply refers to the national government in Wash- 
ington, D.C. 

The Constitution created a federal system of 
government. Under federalism, power is divided 
between national and state governments. Both 
levels have their own agencies and officials, and 
pass laws that directly affect citizens. 

Why did the Founders create such a complex 
system of government? Why did they choose fed- 
eralism instead of a unitary form of government in 
which the central government has all major gov- 
erning powers? In 1787 there really seemed to be 
no other choice. The weak union created by the 
Articles of Confederation? had not worked, yet 
people remained afraid to give all power to a cen- 
tral government. Federalism represented a middle 
ground—a way to forge a union but limit central 
power by distributing authority between the states 
and the national government. Federalism gives the 
United States a flexible system of government 


CA See the following footnoted materials in the Reference Handbook: 
1. The Articles of Confederation, pages 808-811. 
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Major Principles of the Constitution 


> Popular Sovereignty 
People are the source of government power. 
> Federalism 


In this governmental system, power is divided 
between national and state governments. 


> Separation of Powers 


Each of the three branches of government 
has its own responsibilities. 


> Checks and Balances 

Each branch of government holds some 
control over the other two branches. 

> Judicial Review 

Courts have power to declare laws and 
actions of Congress and the president 
unconstitutional. 

> Limited Government 

The Constitution limits the powers of 
government by making explicit grants of 
authority. 


‘Source: Bibby, Governing by Consent, 2d ed. (Washington, D.C. 
CQ Press, 1995) 


Critical Thinking 


The principles outlined in the Constitution were 
the Framers’ solution to the complex problems 
of a representative government. What principle 
allows the president to veto legislation? 


under which the national government has the 
power to act for the country as a whole, and states 
have power over many local matters. 


Separation of Powers The Constitution 
limits the central government by dividing power 
among the legislative, executive, and judicial 
branches. Under separation of powers, each 
branch has its responsibilities, a system that the 
Founders hoped would prevent any branch from 
gaining too much power. 


Checks and Balances To the principle of 
separation of powers the Founders added a system 
of checks and balances, whereby each branch of 
government exercises some control over the oth- 
ers. This system works in several ways. 
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CONGRESS 
Legislative function 


Congress passa the laws that create 
the programs 


executive agenci 
they administ 


Source: Bibby, Governing 
by Consent. 20 ed 


(Washingion. D. 
CQ Press, 1395) 


Critical Thinking 


COURTS 
Judicial function 


‘of Congress 
constitutional. 


wh 
and may enforce 
court orders. 


The principle of checks and balances prevents one branch of government from 


becoming too powerful. In what ways does Congress check the Supreme Court? 


Congress, for example, passes laws. The presi- 
dent can check Congress by rejecting—vetoing— 
its legislation. This veto power is balanced, however, 
by the power of Congress to override the veto by a 
two-thirds vote of each house. The federal courts 
restrain Congress by ruling on the constitutionality 
of laws. This power of the judicial branch is bal- 
anced by the power of the president to appoint fed- 
eral judges. This presidential power is balanced, in 
turn, by the Constitution’s requirement that the 
Senate approve appointments. Checks and balances 
created a system of shared powers. 
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Judicial Review The power of the courts to de- 
clare laws and actions of local, state, or national 
governments invalid if they violate the Constitu- 
tion is called judicial review. All federal courts 
have this power, but the Supreme Court is the final 
authority on the meaning and the interpretation of 
the Constitution. Because the Constitution is the 
supreme law of the land, acts contrary to it must be 
void, 

The Founders did not explicitly give such 
power to the judicial branch. Article III of the 
Constitution, however, states that “the judicial 


power shall extend to all cases... aris- 
ing under this Constitution” The 
Supreme Court in the case of Marbury 
v. Madison? in 1803 established the 
precedent for federal courts to rule 
on the actions of the government, 

The principle of judicial review is 
important. A Supreme Court decision 
on the meaning of the Constitution 
can be changed only if the Court itself 
changes its views or if an amendment 
to the Constitution is passed, 


Limited Government The princi- 
ple of limited government means that 
the Constitution limits the actions of 


“It works!” 


government by specifically listing pow- 
ers it does and does not have. The first 
10 amendments set specific limits in 
the areas of freedom of expression, 


Checks and Balances the public disclosure of President 
Nixon's involvement in the Watergate scandal led Congress 
and the Supreme Court to assert their constitutional powers. 
Explain how the constitutional system of checks and 
balances supports the theory of separation of powers. 


personal security, and fair trials, 

The Constitution safeguards the na- 
tion against abuse of power. In 1974 when President 
Richard Nixon resigned in the face of evidence that 
he had acted illegally, President Gerald Ford said: 


ék My fellow Americans, our long national 
nightmare is over. Our Constitution works. 
Our great Republic is a government of laws 
and not of men. Here the people rule. 99 
—Gerald Ford, 1974 


Although the democratic principles that Pres- 
ident Ford cited have existed for more than 200 
years, the Constitution as it is consistently imple- 
mented remains a flexible and dynamic instru- 
ment for meeting the changing needs of American 
government. 


QA See the following footnoted materials in the Reference Handbook: 
1. Marbury v. Madison case summary, page 761. 


Section 1 Assessment f 


Checking for Understanding 

1. Main Idea Using a graphic 
organizer like the one to 
the right, show how the 
Constitution divides the 
powers of the federal 
government. 


Federal 


Government 


2. Define article, jurisdiction, supremacy clause, 
amendment, popular sovereignty, federalism, 
separation of powers, checks and balances, 
veto, judicial review. 

3. Identify Marbury v. Madison. 

4, What are the six underlying principles of the 
Constitution? 


— 


Critical Thinking 


5. Analyzing Information What is the relationship 
between the principles of federalism and the 
separation of powers as suggested by 
Montesquieu and detailed in the Constitution? 


Constitutional Interpretations As set out in 
the Constitution, the principle of checks and 
balances helps to limit the power of govern- 
ment. Create a diagram showing how a system 
of checks and balances is provided for in your 
local government. 
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| Three Branches of Government 


Reader’s Guide 


Key Terms 


expressed powers, enumerated powers, elastic 
clause, federal bureaucracy 


Find Out 


m Why did the Constitution specifically describe 
the powers of Congress, but remain vague 
about the powers of the president? 

@ Which of the three branches of federal govern- 
ment seems to have the most power today? 


` Understanding Concepts 


Separation of Powers What is the chief function 
of each of the three branches of the federal 
government? 


Court Says No to Nixon 


2 SS oT ae 
WASHINGTON, D.C., Jury 1974 


he Supreme Court 

ruled today that 
President Richard 
Nixon must surrender 
tape recordings that 
have long been sought 


RE PRESIDENT: 


LEAS 
h E 


e 
TAPES! 


by the House and Senate 
judiciary committees 
investigating the 1972 
break-in at Democratic 


Party headquarters. The > : 
repli rejected 8-0 the president’s argument that 


recordings of Oval Office conversations are pres 
ed by executive privilege and by the doctrine of sep- 
aration of powers. The Court ordered Nixon to turn 
over the tapes to Watergate special prosecutor Leon 
Jaworski. It is widely believed that the tapes contain 
evidence of the president's involvement in a cover- 
up of the break-in. 


pp ofte ee 
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A plea for the truth 


rticle I of the Constitution created a leg- 
islature of two houses: the Senate and the 
House of Representatives. The House 
was to be the voice of the people, chosen 
by popular vote. The Senate represented the broad 
interests of entire states, and senators were origi- 
nally chosen by their state legislatures. Qualifica- 
tions for senators were more rigorous than those 
for members of the House. Yet, in many ways, the 
House and Senate had equal powers. 

Article II created the executive branch of gov- 
ernment. The presidency was an entirely new con- 
cept in 1787, and the need for the office of the 
president was hotly debated by the Founders. The 
provisions fora four-year term, appointment pow- 
ers, control of the armed forces, and foreign policy 
decisions were the result of compromises. A presi- 
dent with specified, limited powers was further 
guarded by an impeachment clause. 

Article III established the judicial branch. The 
Constitution established only one court—the 
Supreme Court. It gave Congress authority to set 
up additional courts as the need arose. In recogni- 
tion of the already operating state courts, the 
Constitution limited federal jurisdiction to cases 
arising under the Constitution, the laws of the 
United States, or to controversies that went out- 
side the jurisdiction of state courts. 


. 
The Legislative Branch 
Fi The Founders attached great importance 
to lawmaking and expected Congress to 
become the most important branch of the na- 
tional government. At the same time, however, 
they feared the abuse of power. Their experi- 
ence with the British Parliament had shown 
that legislatures with unchecked powers could 
Pass repressive laws and enda nger liberty, Con- 
sequently, the powers they gave Congress, un- 
like those enjoyed by the president and the 


Suprema Court, are expressed powers, powers 
irectly stated in the Constitution. 


Present The U.S. Capitol, located on 
Capitol Hill, is one of the nation's most 


familiar landmarks. It co: 
: ntains the current 
Senate and House chambers. 


> 


Past The first seat of Congress contained 
many symbols, such as an 
American eagle insignia and 
13 arrows and the olive 
branch united, to mark it as 
a federal building. > 


Symbols of Government 
What does the U.S. 
Capitol symbolize to 
you? 


Enumerated Powers Most of the expressed 
powers of Congress are itemized in Article I, Sec- 
tion 8. These powers are also called enumerated 
powers because they are numbered 1-18. Five 
enumerated powers deal with economic legisla- 
tion—the power to levy taxes, to borrow money, to 
regulate commerce, to coin money, and to punish 
counterfeiting. Seven enumerated powers provide 
for defense—the power to punish piracies, to de- 
clare war, to raise and support armed forces, to 
provide a navy, to regulate the armed forces, to call 
forth the militia, and to organize the militia. In ad- 
dition to these powers, Section 8 provides for nat- 
uralizing citizens, establishing post offices, 
securing patents and copyrights, establishing 
courts, and governing the District of Columbia. 

The final enumerated power is the so-called 
elastic clause. This clause gives Congress the right 
to make all laws “necessary and proper” to carry 
out the powers expressed in the other clauses of 
Article I. It is called the elastic clause because it lets 
Congress “stretch” its powers to meet situations the 
Founders could never have anticipated. 

What does the phrase “necessary and proper” 
in the elastic clause mean? Almost from the begin- 
ning, this phrase was a subject of dispute. The issue 


ee, 


n? 


was whether a strict or a broad interpretation of 
the Constitution should be applied. The dispute 
was first addressed in 1819, in the case of McCul- 
lochv. Maryland, when the Supreme Court ruled 
in favor of a broad interpretation. The Court sup- 
ported the idea that the elastic clause gave Con- 
gress the right to make any laws necessary to carry 
out its other powers. 


Congress Then and Now The first home of 
Congress was Federal Hall in lower Manhattan, 
New York. (It moved to Philadelphia near the end 
of the second year, 1790.) The House met down- 
stairs; the Senate, on the upper floor. Under the 
direction of Speaker Fredrick A. Muhlenberg, the 
House named a committee to establish rules and 
procedures. As soon as the Senate had its twelfth 
member—a quorum—it informed the House that 
it was ready for a joint session to count the elec- 
toral votes. House members climbed the stairs and 
helped count the electoral votes that named 
George Washington and John Adams president 
and vice president. 


QA See the following footnoted materials in the Reference Handbook: 
1. McCulloch v. Maryland case summary, page 761. 
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A Strong Executive 


Once the structure of the House and Senate 
was in place, each body began to work on legisla- 
tion. By 1795, four permanent committees were in 
existence. In the first Congress, the Senate intro- 
duced only 5 bills, and the House introduced 26. 
By comparison, today a total of about 10,000 bills 
are introduced yearly. 

Attendance in legislative sessions was only a 
part-time job for many years. Members had other 
jobs or were wealthy enough not to work. Congress 
did not sit in continuous session until the mid- 
twentieth century. Today members of Congress live 
and work nearly year-round in Washington, D.C. 


The Executive Branch 


The office of the presidency was initiated in 
response to the weakness of the Articles of 


Confederation. It was significant that the office was 
described in the second, not the first, article of the 
Constitution. Like those of Congress, presidential 
responsibilities and powers have grown enormous- 
ly since George Washington took office in 1789. 


Vague Constitutional Powers The presi- 
dent is head of the executive branch. The Founders 


recognized the need for a strong executive to carry 
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4 


ern Entanglements 
George washington warned fu- 
ture presidents to avoid foreign 
entanglements. In 1990, though, 
president George Bush persuad 
ed other nations to join Opera- 
tion Desert Shield to free Kuwait 
g Iraqi iaa 

's world, do you thin; 
oy possible for Ameri- 
can presidents to avoid for- 
eign entanglements? 
Why or why not? 


from invadin 


1992 Bush 
campaign 
button 


out the acts of Congress. They also distrusted 
direct participation by the people in decision 
ass democratic movements 


making, fearing that m 
might try to redistribute personal property. 
The executive branch, they believed, could protect 


liberty, private property, and business. The execu- 
tive branch could also hold the actions of the leg- 
islative branch in check. 

The Constitution grants the president broad, 
but vaguely described powers. The exact meaning 
of the president’s power in specific situations is 
open to interpretation. Article 114 begins simply 
by stating: “The executive Power shall be vested in 
a President of the United States of America.” Some 
scholars call this sentence the “wild card” in the 
deck of presidential powers. What they mean is 
that this sentence may be “played,” or interpreted, 
in different ways, like a wild card in a card game. 
For example, under the executive power, the presi- 
dent can fire officials in the executive branch, make 
agreements with foreign nations, or take emer- 
gency actions to save the nation, even though none 
of these powers is specifically mentioned in the 
Constitution, 


QA See the following footnoted materials in the Reference Handbook: 
1. The Constitution, pages 774-799. 


Specific Powers Sections 2 and 3 of Article II 
do define some presidential powers. The president 
(1) is commander in chief of the armed forces and 
the state militias (National Guard) when they are 
called into service; (2) appoints—with the Senate's 
consent—heads of executive departments (such as 
the Department of Labor); (3) may pardon people 
convicted of federal crimes, except in cases of im- 
peachment, or reduce a person's jail sentence or 
fine; (4) makes treaties with the advice and consent 
of the Senate; (5) appoints ambassadors, federal 
court judges, and other top officials, with Senate 
consent; (6) delivers an annual State of the Union 
message to Congress and sends Congress other 
messages from time to time; (7) calls Congress into 
special session when necessary; (8) meets with 
heads of state, ambassadors, and other foreign of- 
ficials; (9) commissions all military officers of the 
United States; and (10) ensures that the laws Con- 
gress passes are “faithfully executed.” 


The Presidency Then and Now Presiden- 
tial government was a novel idea in 1789. Much 
would depend on the character of the person hold- 
ing the office. Everyone knew, and even 
discussed openly at the Constitutional 
Convention, that George Washington 
was the likely choice. Washington did 
not seek the office. He wrote his friend, 
the Marquis de Lafayette: 


ÉÉ All that may be necessary 
to add, my dear Mar- 
quis, in order to show 
my decided predilec- 
tion [preference], is 
that (at my time of life 
and under my circum- 
stances) the [iJ/ncreas- 
ing infirmities of nature 
and the growing love of re- 
tirement do not permit me to 
entertain a wish beyond that of 
living and dying an honest man 
on my own farm. 99 

—George Washington 


When pressed into service, Wash- 
ington was very careful about the dis- 
charge of his duties, knowing that every 


act would set a precedent. Inundated with requests 
for jobs in the executive branch, he refused to show 
any partiality to friends and relatives. After two 
terms he retired to private life, stating that two 
terms were sufficient for anyone. 

Early presidents would not recognize the office 
today. President Washington had so little to do on 
some days that he advertised in the newspaper the 
times when he would entertain visitors, He held 
tea parties for anyone “properly attired” on Friday 
evenings. Washington had only a handful of advis- 
ers and staff. By 1800, when President Adams 
moved to Washington, D.C., the second president's 
papers were packed in only seven boxes. 

In contrast, modern presidents’ schedules are 
timed minute by minute. Presidents preside over a 
White House staff numbering in the hundreds, a 
military force of millions, and a vast federal bu- 
reaucracy made up of all executive branch em- 
ployees. The Chief Executive meets with officials 
ona tight schedule, often working into the night. A 
fleet of airplanes and helicopters stands ready to 
carry the president and close advisers to any part of 
the nation or the world. 


__ AChanging Office 


Presidential Leadership George Washington set many 
precedents as president. Washington, although a brilliant 
leader, was cautious. During the Civil War, President Lincoln 
boldly used measures to quiet opposition, even though such 
measures violated constitutional guarantees of free speech, 
press, and assembly. What outside forces shaped Wash- 
ington and Lincoln's view of the presidency? 
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The Judicial Branch 


Fi If judged by the length of Article IIT, the ju- 


dicial branch appears to be the weakest of 
the branches of government, After naming the 
Supreme Court, the Constitution allows Congress 
to establish all “inferior” courts, The Framers were 
not concerned about the power of the justices, al- 
lowing them to hold office for life. 


Jurisdiction of Federal Courts The judi- 


ciary of the United States has two different systems 
of courts. One system consists of the federal 
courts, whose powers derive from the Constitution 
and federal laws. The other includes the courts of 
each of the 50 states, whose powers derive from 
state constitutions and laws. Some have described 
the two-court systems existing side by side as a 
dual court system. 


Every court has the authority to hear only cer- 
tain kinds of cases. This authority is known as the 
jurisdiction of the court. Two factors determine 
the jurisdiction of federal courts—the subject 
matter of the case and the parties involved in it. 
Federal courts try cases that involve United States 
laws, treaties with foreign nations, or interpreta- 
tions of the Constitution. Cases involving admiral- 
ty or maritime law—the law of the sea, including 
ships, their crews, and disputes over actions and 
rights at sea—also come under federal court juris- 
diction. Federal courts also try cases involving 


bankruptcy. 


Federal Courts Then and Now When the 
federal government moved to Washington, D.C. in 
1800, the capital architects forgot to design a build- 
ing for the Supreme Court! Two weeks before the 
start of its term, the Court was assigned a small 


am Dardick had polio as a 
Si resulting in perma- 
nent physica! disability. 

Every day he faces obstacles that 
go unnoticed by most people 
without disabilities. Climbing 
stairs, boarding buses, and ma- 
neuvering in small public rest- 
rooms are a challenge for 
someone in a wheelchair. 

In the 1960s Sam married. 
His wife, Geeta, who does not 
have a disability, started to see 
firsthand some of the challenges 
her husband faced. At the time 
there were no national laws 
requiring businesses to provide 
access to people with disabil- 
ities. “Sam's wheelchair was 
a problem for both of us. 
We'd try to rent an apartment 
and find that 100 percent of 
them had stairs. We'd go to 
the movies: stairs again. 
We'd plan to take the bus... 
more stairs,” she said. 

When the Dardicks 
moved to California in the 


1970s, they found that the state 
had wheelchair accessibility laws 
but needed help to enforce them. 
Geeta and Sam worked thou- 
sands of hours to raise communi- 
ty awareness and to police the 
construction sites of new build- 
ings to make sure people with 
disabilities were taken into con- 
sideration. “We marched for ac- 
cess to public transportation in 
San Francisco, testified for ac- 
cessible apartments in Sacra- 
mento, busted inaccessible city 
council meetings in Nevada City, 
and started an Independent Liv- 
ing Center in Grass Valley,” 
Geeta said. 

The Dardicks helped to bring 
about the passage of the Ameri- 
cans with Disabilities Act (ADA) in 
1990. This was the first national 
civil rights bill for people with 
disabilities. The law requires all 
public places to be wheelchair ac- 
cessible. It also prohibits job dis- 
crimination against persons with 
physical or mental disabilities. 
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chamber on the main floor of the 
Capitol. In the beginning, jus- 
tices of the Supreme Court were 
assigned to “ride circuit” mean- 
ing that when the Supreme Court 
was not in session, they had to 
hear appeals in faraway district 
courts. John Jay, the first chief 
justice, who resigned in 1795, 
later declined President Adams's 
nomination to serve again be- 
cause of the strain of such duty, 

Congress created the mod- 
ern federal court system in 1891, 
but the Supreme Court did not 
have its own building until 1935, 
Despite this humble history, the 
Supreme Court today heads a 
powerful branch of government. 
It has carved out power in a 
number of landmark cases be- 
ginning with Marburyv. Madison 
in 1803. In that case Chief Justice 
John Marshall announced that 
the Judiciary Act of 1789 gave the 
Court more power than the Con- 
stitution allowed. Thus, the act 
was unconstitutional. The power 
to declare laws unconstitutional, known as judicial 
review, elevated the Supreme Court to a status bal- 
ancing the powers of the other branches. 

When it rules on constitutional issues, the 
Supreme Court cannot be overturned except by 
a constitutional amendment. But Congress can 
effectively overturn a Supreme Court decision 
interpreting a federal statute by enacting a new 
law. 


Shared Power and Conflict 


The Constitution created three separate 

branches of government. It spelled out 
some specific areas in which those branches would 
cooperate, such as in passing legislation, conduct- 
ing war, and spending money. Many of the work- 
ing relationships among the three branches, 
however, are not specifically mentioned in the 
Constitution. These relationships developed over 
time during the normal ebb and flow of govern- 
ment operation and policy creation. 


The Early Presidency 


Constitutional Interpretations Shown here in The Republican 
Court by Daniel Huntington, the president held this reception in New 
York City in 1789 to honor his wife, Martha. In his spare time, Wash- 
ington often entertained guests. Why have the president's duties 
increased over the past 200 years? 


The President as Legislator The executive 
and legislative branches must work together closely 
in order for legislation to become effective policy. 
Without cooperation among the branches the gov- 
ernment can do little, if anything, to address the na- 
tion’s problems or serve its needs, 

In practice, the executive branch provides 
plans for much of the legislation that Congress 
considers. The presidential initiative in legislation 
is mentioned in Article II, Section 3, of the Consti- 
tution: 


bb He shall, from time to time, give the Con- 
gress information of the state of the Union, 
and recommend to their consideration 
such measures as he shall judge necessary 
and expedient... 99 
—Article I, Section 3 


The president proposes much of the legislative 
agenda and spells out the details of programs that 


are enacted into law. In order for programs to be 
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B 
seaking of 

JASHINGTON... 
In the Vault The engrossed (handwritten) 
original copies of the Declaration of Indepen- 
dence, the Constitution, and the Bill of Rights 
rest securely on a movable 
platform at the National 
Archives in Washington, 
D.C. Every night after the 
last visitor has left, these 
“Charters of Freedom” are lowered 20 feet 
into a 55-ton vault designed to withstand 
a nuclear blast. 


effective, the executive branch must have the 
power to carry out legislative enactments. This 
often involves creation of a bureaucracy to carry 


out the details of policy. 


The President vs. Congress while cooper 
ation between the executive and legislative branches 
is necessary, several sources of conflict 
between these two branches have devel- 
oped. The expansion of presidential 
power has changed the structure of the 
national government without formal 
changes in the Constitution. The growing 
power of the executive has, at times, trou- 
bled Congress. At other times, presidents 
have charged Congress with attempts to 
encroach upon executive power. 
Another source of conflict between 
the branches stems from the responsibil- 
ity of Congress to monitor the way the 
executive branch enforces the Jaws. 
Sometimes the two branches quarrel 
over the way the president interprets the 
will of Congress in bills it has passed. 
When this happens, the federal courts 
may be called upon to interpret the in- 
tent of Congress on a case-by-case basis. 
Occasionally, however, Congress has 
been accused of yielding too much power 
to the Chief Executive. For example, in 
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Seus o— President Clinton outlines hi 
islative proposals to Congress. What Is the purpose 
of the president's annual State of the Union Address’ 


1935 the Supreme Court nullified the law creatin; 
the National Recovery Administration (NRA). In 
the majority opinion Chief Justice Hughes said: 


4h Congress cannot delegate legislative 
power to the Pre sident to exercise an 
unfettered discretion to make whatever 
laws he thinks may be needed or 
advisable for the rehabilitation and 
expansion of trade or industry. Y9 
—Charles Evans Hughes, 1935 


Finally, the development of political parties has — 
created a source of conflict. If the executive office js 
controlled by one party and the legislature by an- 
other party, cooperation is unlikely. Each party has 4 
a different agenda, different constituents to please, 
and even a different philosophy of government, At 
best, different parties in the executive and legislative 
branches develop carefully studied compromise 
policies. At worst, they develop gridlock in which 
nothing productive can be accomplished. 


Congress vs. the Courts The Constitution 
gave Congress power both to create the lower fed- 
eral courts and to limit the jurisdiction of the 
Supreme Court. Congress, however, has been 


The President and Congress 


Separation of Powers 
President Roosevelt's New 
Deal policies chal- 
lenged many of the 
traditional views on the 
separation of powers. 
How can a time of 
crisis affect the pub- 
lic’s opinion on the 
role of the national 
government? 


reluctant to use this authority. When the Supreme 
Court in 1964 ruled that both houses of state leg- 
islatures must be reapportioned on a population 
basis, the United States House of Representatives 
passed a bill to strip the Supreme Court and all 
federal courts of jurisdiction over state legislative 
redistricting. The Senate, however, killed the bill. 


The Supreme Court vs. the President 
Some Supreme Court decisions require compli- 
ance by the president in order that the decisions 
may be carried out. Occasionally, a president who 


disagrees with the Court may refuse to enforce its 
decision. In the 1830s, the Court upheld the rights 
of the Cherokee against the state of Georgia. It de- 
nied the state of Georgia the power to pass laws af- 
fecting Native Americans living there. President 
Andrew Jackson, however, refused to provide 
military force to carry out the Court order. In 
another instance, President Franklin Roosevelt in- 
dicated he would not obey adverse decisions in two 
separate pending cases. In both instances the 
Court avoided conflict by ruling in favor of the 
president. 


Section 2 Assessment 


Checking for Understanding 
1. Main Idea Using a Venn 

diagram, analyze the dif- 

ferent functions of the 

president and Congress in 

passing legislation and the functions they share. 
2. Define expressed powers, enumerated powers, 


elastic clause, federal bureaucracy. 

3. Identify McCulloch v. Maryland. 

4. Identify five powers of the president. 

5, What two systems of courts make up the 
judiciary of the United States? 

6. How can Supreme Court decisions be 
overturned? 


Critical Thinking 

7. Making Comparisons What information would 
you need to determine which branch of the feder- 
al government has the greatest power? Formu- 
late questions to obtain needed information. 


Separation of Powers One of the cases heard 
by the Supreme Court involved the ruling that 
televising court proceedings does not neces- 
sarily deny defendants the right to a fair trial. 
Conduct an opinion poll to find out whether 
people favor or oppose televised trials. Chart 
the responses and summarize the poll results. 
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Co) —a 
Amending the Constitution 


Reader's Guide 


Key Terms 


ratify, petition, balanced budget, impeach, treaty, 


executive agreement, judicial restraint, judicial 
activism 


Find Out 


m How does the amendment process illustrate 
federalism? 


@ What are the primary ways that informal 
changes are made in the Constitution? 


Understanding Concepts 


Political Processes Why did the Framers make 
the Constitution difficult to amend? 


Madison’s Amendment 


Me oe ay 
WASHINGTON, D.C., MaY 1992 


he  Twenty-seventh 
Amendment to the 
Constitution was ratified 
by Michigan, the necessary 
thirty-eighth state today, 


more than 202 years after 
it was proposed. The meas- 
ure that prevents Congress 
from voting itself a pay 
raise stunned government 
leaders. James Madison 
red the amendment 
aes but it was never adopted. Ten years ag0 Gre- 
gory Watson, then a 20-year-old student at the Uni- 
versity of Texas, discovered the forgotten amendment 
while doing research for a school paper. Now an aide 
to a Texas state legislator, Watson made the amend- 
ment’s passage his crusade. In 1991 the Senate's un- 
popular pay hike rallied support for his cause. 


popular pay ik ralied support for NS 
ewan tates Ay 
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James Madison 


he nation that the Founders wanted to 

perfect in 1787 consisted of fewer than 4 

million people living in 13 agricultura] 

states along the Atlantic coast of North 
America. More than two centuries later, that same 
Constitution provides the foundation for govern. 
ing an industrial and highly technological Nation 
of more than 285 million people in 50 states spread 
across the continent and beyond. The priceless 
heritage of the Constitution has been its ability to 
adapt to new conditions while preserving the basic 
form of American government. The words of 
Chief Justice John Marshall in 1819 remain true 
today: 


46 We must never forget that it is... a 
Constitution intended to endure for ages to 
come, and, consequently, to be adapted to 
the various crises of human affairs. 99 

—John Marshall, 1819 


The Amendment Process 


= The Founders created a Constitution that 
could be adapted to a future they could 
not foresee. One way they provided for change 
was to describe how Congress and the states 
could amend the Constitution. As outlined in 
Article V, amendments may deal with any topic 
except that no state can lose equal representati 
in the Senate without the state’s consent. 
Amendments may be proposed and rai 
fied, or approved, in two ways. Regardless 
the proposal and ratification methods 
however, the amendment process illust 
the federal system of American govern 
Amendments are proposed at a national 
but they are ratified on a state-by-state 


Proposing Amendments One 
proposing an amendment is by a tw 
vote of each house of Congress. This i 
method that has been used to date. 


resolutions asking for constitutional amendments 


are introduced in Congress each year. In recent 
years, suggestions have been made to put limits on 
income taxes, to limit the tenure 


jústices to. 12 of Supreme Court 


Ə Te years, and to give states complete 
control of oil deposits within their borders, None 
have won the Necessary two-thirds vote. 
The other method for Proposing amendments 
is by a national convention called by Congress at 
the request of two-thirds of the states, This 
method has never been used, but in recent history 
it has almost occurred twice. In 1963 states began 
to petition, or appeal to, Congress for a conven- 
tion to propose an amendment to overturn 
Supreme Court decisions affecting the election of 
state lawmakers. By 1967, 33 state legislatures, only 
1 shorteof the required two-thirds, had voted for 
such a convention. The campaign failed, however, 
when no other states voted for the convention. 
Between 1975 and 1991, 32 state legislatures 
petitioned Congress for a convention to propose 
an amendment requiring a balanced budget—one 


TEP 1: Amendment 
Proposed by: 


Three-fourths of special constitutional 
conventions called by the 50 states 


two-thirds of the 50 states 


Critical Thinking 


Amending the Constitution requires two steps: proposal and ratification. 
Why is the constitutional convention method of amending the 


Constitution controversial? 


Source: Bibby, Governing by Consent, 2d ed. (Washington, D.C.: CQ Press, 1995) 


in which the federal government's spending never 
exceeds its income. By 2000 federal revenues 
exceeded expenses and most Americans lost inter- 
est in a balanced budget amendment. 

The convention method of proposing amend- 
ments is controversial, because such a convention 
is not required to limit itself to a specific amend- 
ment. President Jimmy Carter in the 1970s cau- 
tioned that a convention for a federal budget 
amendment might be “completely uncontrol- 
lable.” Legal scholars warned that such a conven- 
tion could propose amendments on any subject. 


Ratifying Amendments When an amend- 
ment is proposed, Congress chooses one of two 
methods for states to approve it. One way is for leg- 
islatures in three-fourths of the states to ratify the 
amendment. The other is for each state to call a 
special ratifying convention. The amendment be- 
comes part of the Constitution when three-fourths 
of these conventions approve it. 


STEP 2: Amendment 


Ratified by: 


Used for all 
amendments except 
the Twenty-first 


Used only for the 
Twenty-first 
Amendment (repeal 
of Prohibition) 


Sy Never used 
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Political Processes Congress approved the ERA in 1 
was sent to the states for ratification. Do you think the Frame! 


made it too difficult to amend the Constitution? 
Explain. 


Ifa state rejects an amendment in the state leg- 
islature method, lawmakers may later reverse their 
decision and ratify the amendment. Suppose, how- 
ever, a state legislature approves an amendment 
and then revokes the ratification. Is this legal? This 
question arose over the proposed Equal Rights 
Amendment (ERA) that would prohibit discrimi- 
nation on the basis of gender. When 5 of the 35 
state legislatures that approved the ERA later re- 
voked their ratification, questions arose. Many 
constitutional scholars contended that the states’ 
revocations were unconstitutional. The courts, 
however, have never resolved the issue. 

The other ratification method—by state rati- 
fying conventions—has been used only once. Con- 
ventions ratified the Twenty-first Amendment, 
which repealed the Eighteenth Amendment ( 1919) 
that banned the sale of alcoholic beverages. Con- 
gress let each state legislature determine how the 
ratifying conventions would be organized and the 
delegates elected. Delegates in each state ran for 
election statewide either on a pledge to support the 
amendment or on a pledge to reject it. Then, at 
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i hen it 
it ran into opposition w 
aft so of the Constitution 


ate ratifying convention, the elected dele. 
gates voted as they had pledged to do in their elgg. 
tion campaigns. In effect, this method gave the 
people a direct voice in the amending process, 


Congress Sets the Rules In addition to de. 
ciding which ratification method will be 
Congress decides how much time the states 
have to ratify an amendment. In modern tiy 
Congress has set the limit at seven years. ‘ 

Congress can put the time limit either 
text of the amendment or in legislation 
companies the amendment. Placing a tim 
can alter the fate of an amendment. 


each st 


Informal Changes 


Although formal amendments 
Fi an important role in making ita 
document, the Constitution has kept pac 
times and has grown as an instrument 
ment through informal change as 
process does not involve changes in the 


the Constitution itself. Rather, informal changes 
occur as government leaders and citizens fill in the 
details of government on a day-to-day, year-to- 
year basis to suit the needs of the times, 


Changes Through Law Congress has passed 
laws that have enlarged or clarified many of the 
Constitution's provisions. The Founders expected 
Congress to do this, and they gave it authority to 
spell out many details of the national government. 

Article 1, for example, gives Congress the power 
to “lay and collect taxes.” But what does this provi- 
sion mean? Congress has applied the taxing author- 
ity of the Constitution and expanded its meaning by 
passing complex tax laws that fill many volumes. 

The same is true of the executive branch that 
Article II of the Constitution established. Congress 
has greatly expanded the executive branch by cre- 
ating the cabinet departments, agencies, boards, 
and commissions. 

In Article III, the Founders created “one 
Supreme Court” and other courts “as the Congress 
may . . . establish.” Congress completed the judicial 
branch by passing the Judiciary Act of 1789. 

Over the years, Congress has changed the judi- 
cial branch many times in response to new condi- 
tions. As the nation expanded and the number of 


articipating 
IN GOVERNMENT 


Proposing an 
Amendment 


Activity 


Select an issue you 
believe the Constitution 


The Constitution 


ore than 10,000 proposals 
for amendments to the 
Constitution have been 


introduced in Congress since 1789. 
Anyone can initiate an 
amendment simply by 
writing a proposal for 
amending the Constitution 
to a member of Congress. 


court cases increased, Congress created additional 
federal courts, established new rules of federal 
court procedure, and provided for court workers 
such as bailiffs and clerks. 


Changes Through Practices Congress has 
also shaped the Constitution by the way it has used 
its other powers. Under the Constitution, the House 
may impeach, or accuse, federal officials—includ- 
ing the president—while it is up to the Senate to de- 
termine the accused person’s guilt or innocence. 
Article II states that: 


46 The President, Vice-President, and all civil 
Officers of the United States shall be re- 
moved from Office on Impeachment for, 
and Conviction of, Treason, Bribery, or 
other high Crimes and Misdemeanors. „y 

—Article II, Section 4 


The meanings of treason and bribery are 
clear, but what about “high crimes and misde- 
meanors”? This is up to Congress to decide. Con- 
gress has investigated more than 60 people on 
impeachment charges, including three presi- 
dents—Andrew Johnson, Richard Nixon, and Bill 
Clinton. 


needs to address and propose an 

amendment. Use existing amend- 

ments as guides for form and lan- 
guage to write your own 
amendment. Follow these guide- 
lines when writing your proposal: 

e Explain what your proposed 
amendment will do. 

e Explain why you believe it is 
needed and how the nation will 
benefit if it is ratified. 

+ Indicate what opposition you 
expect there to be to your 
amendment and why. 

e Suggest arguments that could 
be used to reply to criticism 
of your amendment. 

Submit your proposed amend- 
ment in a letter to a member of 

Congress. 
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Veto Power 


Presidential Influence Clinton warns Congress that if they do 


Foreign Affairs Modern presi 


dents usually conduct foreign affairs 
by executive agreement, instead of 
using the treaty process specified in 
the Constitution. While a treaty js 
eement between nations, an 
executive agreement is made direct 


ly between the president and the 
head of state of another country; it 


does not require Senate approval 


Domestic Affairs The Found 
ers thought the executive branch 
would be concerned mostly with 
carrying out laws initiated by Con 
gress. Yet in this century, presidents 
have been aggressive in requesting 
legisla ition from Congress 

These practices have become 
important precedents for building 
the power of the president, Today 
the president plays a far greater role 
in American government and poli. 
tics than most of the Founders ever 


imagined. 


not “send me legislation that guarantees every American private 


health insurance . 
veto the legislation.” 


intended? 


Informal Presidential Changes 


Presidential actions have also added to the 
Constitution. Many of these additions af- 
fect the workings of the modern presidency. 


Presidential Succession In 1841 William 
Henry Harrison became the first president to die in 
office, As provided in the Constitution, Vice Presi- 
dent John Tyler assumed the powers of president. 
But did Tyler actually become president, or would he 
merely act as president until the next election? 

Tyler took the presidential oath of office. Many 
officials opposed Tyler's interpretation of the Con- 
stitution, but no one successfully challenged him. 
Not until 1967, when the Twenty-fifth Amend- 
ment clarified presidential succession, was Tyler's 
precedent formally endorsed in the Constitution. 
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— 


. you will force me to take this pen [and] 
How does the influence modern presi- 
dents have on legislation differ from what the Founders 


Court Decisions 


As federal courts settle cases 
Fi involving constitutional 
questions, they interpret the mean- 
ing of the Constitution’s sometimes vague words 


and phrases. The Supreme Court, the nation’s 
highest court, plays a key role in this process. 


Judicial Review The most important device 
the Court uses to interpret the Constitution is ju- 
dicial review. Although the principle of judicial re- 
view is well established, people continue ta 
disagree over how the Court should use this power, — 
Some advocate judicial restraint; others argue fi 
judicial activism. 

The philosophy of judicial restraint holds 
the Court should avoid taking the initiativeon 
cial and political questions. The Court” should 
uphold acts of Congress unless the acts clearly vi- 
olate a specific provision of he Constitution. In 
other words, advocates of r 
the Court to leave the polici 


kæ 


